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TRI-VALLEY LOCAL SCHOOL DISTRICT
BOARD OF EDUCATION RESOLUTION AND ORDER OF TERMINATION

December 8, 2011

WHEREAS, on March 23, 2011, this Board initiated proceedings under Section 3319.16 of the Ohio Revised Code to consider termination of the employment contract(s) of Susan Moore (“Moore”); and

WHEREAS, in his March 11, 2011 letter to Moore the Superintendent included specification of the grounds for termination;

WHEREAS, Moore, upon receipt of this Board’s March 23, 2011 resolution of intent to consider termination demanded a hearing before a referee in accordance with the procedures appearing in Sections 3319.16 and 3319.161 of the Ohio Revised Code; and

WHEREAS, Richard A. Baker presided at an oral hearing that took place on September 19, 20, and 21, 2011; and

WHEREAS, on December 1, 2011, this Board received the referee’s written report and recommendation with respect to whether Moore’s employment contract(s) should be terminated; 

WHEREAS, the Board for purposes of this Resolution, has attached the referee’s report to this Resolution as Exhibit A; and

WHEREAS, this Board is now obligated under Section 3319.16 of the Ohio Revised Code to accept or reject the referee’s findings and recommendations pursuant to the standards set forth by the Ohio Supreme Court in Aldridge v. Huntington Local School District Bd. of Educ., 38 Ohio St.3d 154 (1988); and 

NOW THEREFORE, BE IT RESOLVED by the Tri-Valley Local School District Board of Education that the following findings and conclusions are made by the Board:

Findings of Fact

	The Board accepts the following numbered findings of fact contained in the report of the referee, pages 1-6:

	The Tri-Valley Local School District Board of Education (“Board”) employed Susan Moore (“Ms. Moore”) as a science teacher beginning in August 1995.  Ms. Moore was most recently assigned to Tri-Valley High School (“High School”).  Stipulation 1.

Ms. Moore obtained a continuing teaching contract without Board approval after it attempted to non-renew her employment in April 2005.  Stipulation 1, Stipulated Exhibit A; Tr. Vol. I, p. 23; Tr. III, p. 413.


The Tri-Valley Education Association OEA/NEA represents teachers employed by the Board.  The parties were subject to a collective bargaining agreement for the period of July 1, 2008 through June 30, 2011. Stipulated Exhibit C.  Prior to the hearing, the parties stipulated: “The Board’s right to dismiss teachers is stated in Article 36, Section A. (Board Rights), and termination matters are subject to the statutory procedures in R.C. Sections 3319.16 and .161.”  Stipulation 2 (emphasis added). Nothing in the parties’ collective bargaining agreement specifically allows the Board to suspend a teacher without pay for any reason other than abuse or falsification of sick leave.

Ms. Moore received a written reprimand in November 2005 and a letter in May 2008, both warning about her failure to timely post grades and assignments in Progress Book.  Ms. Moore also received teacher evaluations in 2009 and 2010 that contained numerous recommendations for improved performance, and again noted her use of Progress Book was only “partially effective.”  Tr. Vol. I, pp. 23-33, 63-64; Board Exhibits 2-5; Teacher Exhibit 24.

The Tri-Valley Local School District has been rated “excellent” on state report cards in each of the last four (4) school years.  However, in the last three (3) school years, the District has cut approximately $3 million from its operating budget and has been forced to lay off about 35-40 teachers.  Tr. Vol. I, p. 20.

In light of the high cost of employee absenteeism and the recent budget cuts, the administration has been vigilant about sick leave use and potential falsification or abuse.  The costs of absenteeism were part of an ongoing dialogue with the TVEA, Ms. Moore’s Union.  Tr. Vol. I. p. 40, Vol. II, p. 267.

	During the 2010-11 school year, Superintendent Mark Neal and Treasurer Ryan Smith discovered Ms. Moore’s attendance had become substantially worse than the median for all teachers over the last three (3) school years.  Ms. Moore’s absences were costing the District financially and harming its students academically. The District spent approximately $27,000 to $28,000 on costs related to Ms. Moore’s sick leave over the last three years. Getting science-qualified substitute teachers which would be best for Ms. Moore’s class [sic] is more difficult than for many other subjects.  Tr. I, pp. 33-41; Tr. II, pp. 198-200, 203-04; Board Exhibits 6-7.

	During the 2010-11 school year, Superintendent Neal also learned Ms. Moore held a second job as an adjunct faculty member at Zane State College (“Zane State”), and she was scheduled to teach on several evenings that fell in the middle of back-to-back dates on which she took paid sick leave from her job at the High School.  These dates included January 19 and 20, 2010, April 12 and 13, 2010, November 30, and December 1, 2010, and January 18 and 19, 2011. It is not uncommon for Tri-Valley teachers to have second jobs as adjunct faculty at Zane State.  Tr. I, 91-92, Tr. II, pp. 212-14; Board Exhibits 14-17.
  
Superintendent Neal and Treasurer Smith developed concerns about Ms. Moore’s sick leave use, and the Superintendent directed her to attend a meeting on February 14, 2011.  During this meeting, the Superintendent shared these concerns with Ms. Moore and her representatives.  Also during this meeting, Ms. Moore never indicated that she had cancelled her classes at Zane State on the dates in question.  Tr. I, p. 41; Tr. II, pp. 214-18.


	Ms. Moore was placed on administrative leave with full pay and benefits on February 15, 2011.  Ms. Moore’s lawyer sent the Board’s legal counsel a letter dated February 22, 2011 (“the February 22 letter”) with records indicating she cancelled her classes at Zane State on each of the dates in question.  Based on these records, Ms. Moore and her counsel claimed she did not falsify sick leave.  Stipulation 3; Stipulated Exhibit D; Board Exhibit 25.

Mr. Neal continued to have concerns about Ms. Moore’s honesty after receiving the February 22 letter, which prompted the Board to request Ms. Moore’s payroll records to verify whether Ms. Moore cancelled the classes as she claimed.  The records provided to Tri-Valley by Zane State indicated that Ms. Moore was paid in full for teaching on the dates in question and that she had not notified the college of her absences. Tr. II, pp. 218-21; Board Exhibits 13, 18-20.

Ms. Moore received a written pre-disciplinary notice dated March 11, 2011 (“pre-disciplinary notice”) and she attended a pre-disciplinary meeting on March 15, 2011.  At this meeting, Ms. Moore produced no letter from her lawyer or any other records in response to the charges in the pre-disciplinary notice.  Ms. Moore offered no excuse or explanation for the charges against her. Based on the  observed demeanor of the witness Ryan Smith at the hearing the Referee finds that each of his responses of “No” was an answer to the underlying questions (at lines 7, 11, 16 and 20 page 42, Tr.I), not the specific question asked and the Referee finds that his testimony was that Ms. Moore offered no explanation for her misconduct at Zane State, offered no excuse for canceling up to six classes at the College, offered no documents in response to charges of her misconduct at Zane State and offered no new letters from her attorneys in response to the charges. Tr. I, pp. 41-42; Tr. II, pp. 223-25, 279; Stipulated Exhibit E; Stipulation 4.

	The High School and Zane State College have a close relationship in many respects.  The two schools are 15-20 minutes apart in Muskingum County, and many current High School students, parents, recent graduates and alumni take classes and participate in programs at Zane State.  These programs include the “post-secondary options” program, in which current High School students take classes at the College.  Ms. Moore’s student at Zane State, Lindsey Butcher who testified at the hearing, was a former student of hers at the High School.  Tr. I, pp. 92-99; Tr. III, p. 417, 451; Board Exhibits 11-12.

Ms. Moore held a second job as an adjunct faculty member teaching science at Zane State from the 2009 Winter Quarter through the 2011 Winter Quarter.  Tr. I, pp. 121-22; 131-43; Board Exhibits 14-17, 19.

Zane State employed Ms. Moore from quarter to quarter, on an as-needed basis.  Zane State issued Ms. Moore an adjunct employment contract or a letter of employment, and a contract addenda for each of the quarters that she taught.  Each contract or letter specified Ms. Moore’s teaching schedule and stated an hourly rate of pay.  The Referee finds that Ms. Moore was issued and received “Addenda to the Contract, Adjunct Faculty” Board Exhibit 13 in some form since that was the business practice of the HR Department of Zane State based on the testimony of Ms. Sterling. The contracts and letters made no provision for Ms. Moore to accrue paid sick leave or any other paid leave.  Tr. I, pp. 122-23, 133-34, 142-43, 146; Board Exhibits 13-17, 19.

	As an adjunct faculty member, Ms. Moore had a contractual obligation to notify the Evening Programs Office or other Zane State officials “as early as possible” whenever she cancelled a class, i.e., whenever she could not meet her class.  Tr. Vol. I, pp. 123-24, 129-30; Board Exhibit 13 [emphasis added].

	Zane State gave Ms. Moore reasonable notice of her contractual obligation, as set forth in Finding of Fact #16, through means including its quarterly adjunct contract addenda and a faculty handbook.  Zane State posted its handbook online and its Human Resources Department was available to answer questions about this obligation.  Ms. Moore’s contractual obligation also was reasonably implied based on the terms specified in her employment contracts and letters of employment, including her hourly pay rate.  Tr. Vol. I, pp. 123-24, 128-29, 146-47; Board Exhibit 13, 14-17, 19.

	Ms. Moore admitted that she cancelled classes without notifying the Evening Programs Office or other Zane State officials on four (4) dates: January 19, 2010, April 12, 2010, November 30, 2010, and January 18, 2011.  Ms. Moore made this admission to Zane State officials in an email dated March 1, 2011.  At the hearing, Ms. Moore acknowledged her admission.  Tr. Vol. III, pp. 406, 421-24; Board Exhibit 20.

	At her termination hearing before the Referee, Ms. Moore claimed she was “unaware” of her obligation to notify Zane State of class cancellations, or that she substantially complied with the rules, but she admitted that she made no attempt to discover this obligation during the more than two (2) years that she served as an adjunct. The Hearing Officer finds that this is not credible based upon the testimony and demeanor of Ms. Moore and her demonstrated awareness and use of other administrative employee-employer practices, for example the grievance and rebuttal processes. The notice-to-employer obligation also is similar to the duty Ms. Moore knew she had to notify the High School in advance if she was going to use paid sick leave, and it is similar to the obligation employees routinely owe their employers if they are not able to report to work.  Therefore, Ms. Moore knew and/or reasonably should have known that she was obligated to notify Zane State officials before cancelling classes.  Tr. Vol. I, pp. 100-01; 109, 114, 123-24, 128-29, 146-47, 155-56, 164; Tr. Vol. III, pp. 386-87, 419-23, 426-30, 445; Stipulated Exhibit C; Board Exhibits 13-17; Teacher Exhibit 15.

Ms. Moore was scheduled to teach and was paid for teaching classes at Zane State on January 19, 2010, April 12, 2010, and November 30, 2010.  However, Ms. Moore cancelled classes on each of these dates without properly notifying Zane State officials and she accepted pay for classes she did not teach.  Therefore, as demonstrated by public records available to any person, including her employment contracts, payroll records, and other records, Ms. Moore improperly received public monies for classes she did not teach. Tr. Vol. I, pp. 131-36, 138-40; Tr. Vol. III, pp. 406, 419-23; Board Exhibits 13, 15-18, 20.

	Ms. Moore was scheduled to teach and was paid for teaching a class at Zane State on January 18, 2011.  However, she cancelled class on this date without properly notifying Zane State officials, accepted pay for a class she did not teach, and acknowledged her misconduct only after it was discovered. Therefore, as demonstrated by public records available to any person, including her employment contract, payroll records, and other records, Ms. Moore improperly received public monies for a class she did not teach.  Tr. Vol. I, pp. 131-36, 138-40; Tr. Vol. III, pp.406, 419-23; Board Exhibits 13-14, 18, 20-21.

	Ms. Moore’s multiple acts of misconduct set forth in Findings of Fact #20 and 21 herein are documented in Zane State records, including her employment contracts, payroll records, and other records, which are public records accessible to any person.  Therefore, Ms. Moore engaged in multiple acts of public dishonesty.  Tr. Vol. I, pp. 131-40; Board Exhibits 13-18, 20-21.


***			

The Job Description for High School teachers includes the following Essential Function: “Strives to develop rapport and serves as a positive role model for others.”   Teachers must preserve their credibility as role models when they are off duty by following basic rules of society.  At the hearing, Ms. Moore admitted teachers must be positive role models.  Tr. Vol. I, pp. 82-84; Tr. III, p. 419. Board Exhibit 9 [emphasis added].

	The Job Description for High School teachers also contains another pertinent Essential Function: “Maintains high standards and upholds the student conduct code.”  To perform this essential function, and to help students perform at a high level academically, teachers must hold themselves to the same expectations that they have for students and must maintain their credibility as role models on and off duty.  Board Exhibit 9; Tr. Vol. II, pp. 187-91.

	The Student Discipline Code approved by the Board of Education provides, “[t]eachers by their own example, help set the tone for good discipline.”  The Code also provides, “[t]eachers are initially responsible for handling behavior problems in the classroom,” and High School Assistant Principal John Harris testified that teachers need credibility with students and parents to handle behavior problems.  Tr. Vol. I, pp. 79-81; Board Exhibit 8, p. 11.

The High School teacher handbook adopted by the Board of Education provides, “[t]he basic philosophy of the Tri-Valley School community is deeply concerned that the students be prepared to… develop morally and ethically [and] demonstrate good citizenship.”  This preparation is important for students to be successful in life, and it requires them to follow classroom rules and rules of society.  Every teacher is responsible for teaching and reinforcing this philosophy, and developing “the universal values found in productive citizens of society.”  Tr. Vol. I, pp. 87-90; Board Exhibit 10, pp. 1, 3.

Board of Education Policy 3210, titled “Staff Ethics,” requires teachers to not act “with the specific intent of advancing private economic interests,” and to maintain their “Commitment to the Education Profession,” which obligates teachers to “endeavor to maintain the dignity of the profession by… demonstrating personal integrity.”  This requires teachers to behave honestly and ethically in public.  Tr. Vol. II, pp. 191-95; Board Exhibit 22.							
The Hearing Officer finds that Zane State docked Ms. Moore for one day’s pay for one of the classes she was to have taught (but did not teach) and Zane State chose to not seek recovery of any of the other days/sessions she missed but was to have taught for its own reasons, (the most recent academic quarter) and would not have rehired her (future employment with Zane State was “foreclosed). Tr. Vol I, pp. 140 and168-9; Tr.III, pp.407-8.
								
Ms. Moore is a teacher experienced in educational administrative processes including grievance and rebuttal. Tr. III, 355-366. Board  Exhibits: 1-5, 23. Teacher Exhibits: 20, 22, 24.									
The Board accepts, in relevant part, the following numbered finding of fact contained on page 6 of the report of the referee based on undisputed facts in the record and accepts this finding, as modified:

31.	In summary, *** the Referee does find that the dishonest acceptance of pay for the work she was contractually obliged to perform for Zane State, but did not perform, and did not notify Zane State of her non-performance (or illness) is the gravamen of the offense for which she may be terminated.

	The Board rejects the following findings of fact contained in the report of the referee as irrelevant to the outcome of this case in light of paragraphs A. and B. above:
	Finding of fact #23, on page 5 of the report.


	The remaining portion of Finding of fact #31, on page 6 of the report, not specifically approved in Section I, paragraph B., #31 of this Resolution.


Conclusions of Law, Referee Recommendation and Board Conclusions

	Although not essential to the outcome of this case, the Board accepts the following numbered conclusions of law contained in the report of the referee, pages 6-8:

	This proceeding was conducted in accordance with O.R.C. Sections 3319.16 and 3319.161.  Attorney Richard A. Baker was named by the Department of Education to serve as Referee when the Board and Ms. Moore did not pick from among the named candidates. Herein the term Hearing Officer is used interchangeably with Referee. All statutory procedural requirements have been complied with.                                								
	The prime issues are (1) whether the admitted and/or proven conduct of  Ms. Moore merits termination of her teaching contract, that is, does it constitute a “fairly serious matter,” and (2) whether some other form or level of discipline allowed and/or appropriate under the circumstances. This arises in the following fact pattern: Where a tenured, grievance/rebuttal-prone science teacher who is initially believed to have abused sick leave in her position at a public high school is discovered through public records to have accepted pay from her second job as an adjunct instructor in a nearby state college for classes she did not teach and where she failed to notify the college [sic] of the class cancellations, may the High School District Board terminate her teaching contract as “good and just cause” of a “fairly serious matter” under R.C. 3319.16?


	A disciplinary suspension is not an option under O.R.C. 3319.16: 


	Stewart v. Margaretta Local Bd. of Educ., No. 43906 (6th Dist. Ct. App. Nov. 27, 1981).  O.R.C. 3319.12 states, “[n]o contract…for the employment of a teacher…may be terminated or suspended by a board of education except pursuant to §3319.02 or §3319.16 of the Revised Code…”  Thus, the Stewart court concluded “suspension from employment [of a teacher] without pay for disciplinary reasons is governed…by O.R.C. §3319.16; O.R.C. §3319.16, however, provides only for suspension during the pendency of termination procedures, and does not provide for suspension absent such termination procedures.”  Id. at *3. 							

Thomas v. Bd. of Educ. of the City of Akron School Dist., No. 10915 (9th Dist. Ct. App. Mar. 16, 1983), where the court stated, “[p]ursuant to statute, the board has authority to suspend nonteaching employees for disciplinary purposes but is limited to disciplining tenured teachers for only those serious infractions of the rules and regulations that would warrant termination of the tenured contracts.”  Id. at *5-6;		
	
Calhoun v. Madison Bd. of Educ., 89-LW-0925, No. 2623 (5th Dist. Ct. App. Mar. 24, 1989), in which the court succinctly stated, “[t]he statute permits no lesser option than the termination.” This matter arose in the Fifth District making this case controlling authority.			

The authority cited by Counsel for Ms. Moore in her briefs is not persuasive to the Referee on the point of disciplinary suspensions. The parties stipulated that O.R.C. 3319.16 applies. Stipulation 2.

	While it was possible under Chapter 4117, O.R.C., for the negotiated terms of a collective bargaining agreement dated before 10-16-09  (as Exhibit C was dated) to have specified alternative discipline, as a matter of law in this case there were none in the collective bargaining agreement (Stipulated Exhibit C), only a generalized reference to “discipline” which would not permit the contract to prevail over statute, except possibly in a consensual discipline situation, not in evidence in this case. It is noted that Section 3319.16, O.R.C. was amended effective 10-16-09 to say that provisions of a collective bargaining agreement entered into after that date in conflict with the Section 3319.16, O.R.C., the statute prevails over the contract.

	
	O.R.C. 3319.16 provides, “[t]he contract of any teacher employed by the board of education of any city, exempted village, local, county, or joint vocational school district may not be terminated except for good and just cause.


***

	“As a matter of public policy...the elected representatives responsible for the administration of the school system are to be given latitude in determining which teachers are morally fit to continue in their close relationships with the adolescents in their care.”  Ricchetti v. Cleveland City School Dist. Bd. of Ed. 1994 WL 66227 (Ohio App. 8 Dist.).


	A Hearing Officer’s primary duty in a case brought under the provisions of O.R.C. 3319.16 is to ascertain the facts.  The Board of Education must “accept a referee’s findings of fact unless such findings are against the greater weight, or preponderance, of the evidence.”  A primary duty of the Board is to interpret the significance of the facts. The Board is free to reject a Hearing Officer’s recommendation “based on a different interpretation of the significance of those facts.” The Referee recognizes that the ultimate responsibility for the School District lies with the Board of Education.  Aldridge v. Huntington Local School Dist. Bd. of Edn. (1988), 38 Ohio St. 3d 154, 157.


	Based on the foregoing findings of fact, the Referee concludes as a matter of law, that Ms. Moore’s conduct meets the requisites for good and just cause and warrants termination in accordance with the statute.


	The Board accepts, in relevant part, the following numbered conclusion of law contained on pages 7-8 of the report of the referee and accepts this conclusion as modified:

	The Board seeks to terminate Ms. Moore’s contract on the basis of “good and just cause.”  Termination for good and just cause must relate to “a fairly serious matter.”  Hale v. Bd. of Edn. (1968), 13 Ohio St. 2d 92, 99.  See also Elsass v. St. Marys City School Dist. Bd. of Edn., 2011-Ohio-1870.  “Good and just cause” also is broader than, and inclusive of, other bases for termination under earlier versions of R.C. 3319.16, such as immorality.  Greco v. Roper, 145 Ohio St. 243 (1945). The *** dishonest acceptance of publicly discoverable pay for teaching work not performed for a nearby college is good and just cause.


	The Board rejects the following conclusion of law contained in the report of the referee as irrelevant to the outcome of this case in light of paragraphs A. and B. above:
	The remaining portion of conclusion of law #6, on page 8 of the report, not specifically approved in Section II, paragraph B., #6 of this Resolution.


D.	The Board accepts and adopts the recommendation made by the referee on page 8 of the report:
“Based on the foregoing Findings of Fact and Conclusions of Law, the Referee recommends that the Tri-Valley Local School District Board of Education proceed to terminate Ms. Moore’s employment contract as a teacher.”

BE IT FURTHER RESOLVED that Moore’s contract(s) of employment with the Board of Education are terminated, effective immediately, for good and just cause.

BE IT FURTHER RESOLVED that the Treasurer is authorized and directed promptly to furnish Ms. Moore by certified mail with written notice of her termination, which notice shall include a full-text copy of this Resolution and Order of Termination.  The Treasurer is further authorized and directed simultaneously to furnish a copy of the written notice to Ms. Moore’s legal counsel.

